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Dear Sir/Madam 

 

Re: Review of the Local Authorities (Members’ Interests) Act (LAMIA) 

 

Thank you for the opportunity to make this submission on the discussion document 

“Managing conflicts in Local Government”.  The Local Authorities (Members Interests) 

Act 1968 (LAMIA) is an important statute within a framework of legislation concerned 

with the quality of our democratic procedures.  It has long been a concern of this 

organisation that LAMIA is seriously dated and that councils and the agencies charged 

with its overview struggle to apply its provisions in a world that is very different to the 

world in which it was enacted.   

 

Local government today is such that many of the rigid and prescriptive provisions of the 

Act are outdated and problematic.  At the same time there is a widespread view within 

the sector that the scope of the legislation is too narrow and that non-pecuniary 

interests must also be addressed in such a statute.  Key points we make in this 

submission are: 

 

• interests do not necessarily reflect a conflict – decision-making involves a series of 

stages and the legislation needs to accommodate the fact that the significance of 

any interest will vary according to the stage of the decision-making process 

• we agree with the principle that declaration of interest is in the first instance an 

individual responsibility – the role of the legislation is to provide the framework for 

dealing with instances where individuals fail to act responsibility in this matter 

• we agree with the recommendation that members prepare registers of interests 

but do not believe that this should apply to candidates 

• we recommend that the contracting rule is removed altogether on the basis that 

the discussion and voting rule is sufficient to address the contracting issue. 

 

We are happy to contribute to this discussion paper and also look forward to contributing 

to the next stage.   
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Declaration of interests - candidates  
 

1. Is it desirable to require local government candidates to declare any known conflicts 

or likely conflicts of interest they would have if elected?   

 

Unlike District Health Boards or Crown Entities local authorities are concerned with a 

very broad range of issues which makes it difficult for prospective members (candidates) 

to identify in advance all the possible conflicts of interest they might face.  We believe 

that the level of disclosure would be such that it would effectively diminish the number 

of people willing to put themselves forward as elected members and neither are we sure 

that such disclosure would achieve the purpose of providing appropriate scrutiny; there 

is a limit to the amount of time voters are prepared to spend researching candidates 

before casting their votes. 

 

2. How practical would such a requirement be to implement and enforce?  

 

In our view, not very.  To start with, until a specific issue arises elected members will 

find it difficult to know in advance whether or not they might have a conflict.  It is also 

administratively complex.  Currently electoral officers are required to compile candidate 

booklets within very short time frames prior to the distribution of voting papers.  

Requiring all candidates to prepare detailed lists of all their interests and potential 

conflict of interests would be a major additional administrative demand requiring further 

staff and more hours made available between closing of nominations and publishing of 

the voting papers.   

 

As we note above voters have limited time to invest in researching their candidates, we 

believe it is unrealistic to assume that voters will investigate candidates to a degree 

necessary to judge the degree to which they might be conflicted.  It is also difficult for a 

candidate to judge this, so we need to make sure the system is as robust as possible. 

Council communications on elections could make it clear that electors have the right to 

request this sort of information from candidates.  

 

Declaration of interests – members 
 

3. How desirable would it be to require members to declare conflicts of interest in 

advance, and for a register to be kept of these?  

 

Since the publication of the Local Government Knowhow guides in 2003, 

Local Government New Zealand  has promoted the value of registers of interests.  

While we lack exact figures of the number of councils with such registers anecdotal 

information tells us that they are quite common.  We also note that the Financial 

Reporting Standards require that transactions are disclosed so an interests’ register 

would act to complement this. 

 

We see a register of interests as only a starting point as issues arise on a daily basis and 

procedures will still be needed to identify whether or not an interest is such that the 

holder might benefit in some way from a decision.  Making interests public is also a 

useful reminder for individuals who might simply forget that they have an interest in a 

particular matter.  Registers could be located within each council’s governance 

statement.  We do not think an interests’ register should include financial details.  

 

4. Would making these registers public contribute to public confidence and to the 

accountability of the member and the local authority?  

 

Yes, one of the primary reasons for creating such registers is to strengthen public 

confidence in public bodies like local government.  As we note above registers do not 

remove the obligation to check before meetings whether anyone has a potential conflict.  



 

Submission to DIA Review of the Local Authorities (Members’ Interest) 
Page 3 of 8 
Our ref:  LE 01 04 

However, as circumstances change, they do remove the risk of the credibility of 

individual elected members being challenged for not being transparent about their 

personal interests.   

 

5. What would be an appropriate balance between effective disclosure and protecting 

members’ privacy?  

 

Registers of interest should not be so detailed that a member’s place of residence might 

be identified, should not include the monetary value of interests and their contents 

should be subject to a materiality test.   

 

Contracts 

 
6. Is retaining a rigid prohibition on members having an interest in contracts with the 

local authority over a certain value a better option than other ways of achieving the 

same objectives (please give reasons)?  

 

We no longer see a justification for continuing with the rigid prohibition on members 

having an interest in contracts.  In our view this is simply another form of pecuniary 

interest and can be managed through the discussing and voting rule and most of all 

through the professional operations and processes councils use when undertaking 

contracts, for example: 

 

• existing procurement policies ensure that tenders are considered in an open 

environment and assessed against an objective set of benchmarks, and 

• the division between politics and administration ensures that individual members 

are unlikely to be closely involved with contract allocation decisions, and 

• the discussing and voting rule should ensure that any member who identified an 

interest in a contract, can stand aside from any decision concerned with allocation 

of not only a particular contract but any associated business, and 

• the introduction of Local Government Official Information and Meetings Act 1987 

(New Zealand) (LGOIMA) and the openness and transparency applying to local 

authorities, acts as a check on any individual benefiting financially from their role 

within a local authority. 

 

7. If a rigid rule is the better option:  

• Should this apply to both existing contracts (at the time of election/appointment) 

and new contracts during the term of office?  

• Should there be scope for exemptions from the prohibition, and who should grant 

these? 

• Should the value threshold be set, or be able to be varied by the 

Governor-General, the Minister, or the some other person?  

 

N/A 

 

8. Would a requirement for existing contracts to be declared at the time of candidacy 

provide appropriate safeguards and accountability?  

 

Given our view that the existing framework provides sufficient transparency as well as 

sound processes with regard to procurement we do not believe it is necessary for 

prospective candidates to state whether they have an interest in any firm that does 

business with a local authority.  We believe sufficient disclosure will be achieved through 

a register of interests prepared by members, rather than candidates. 
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Rules or common law? 
 

9. Are the statutory rules for managing conflicts of interest in public bodies necessary or 

would a reliance on the common law be preferable? What would the consequences of 

reliance on the common law?  

 

In our view statutory rules have an advantage over the common law for the following 

reasons: 

 

• rules provide more certainty and require less interpretation 

• case law seldom proceeds in a consistent progression resulting in conflicting 

judgements that can undermine confidence and create problems for officials 

responsible for their interpretation 

• the existence of rules increases the understanding of citizens and elected 

members about the nature of conflicts of interest and can reduce barriers, 

created by the lack of certainty over the rules that might otherwise have inhibited 

people from standing for office. 

 

We note that codification will be difficult due to the complexity of real life and the fact 

that interests are almost always specific to a particular context, consequently we expect 

them to be principally based and loosely defined.  We believe guidelines are important as 

are benchmarks which can be used to assess particular situations. 

 

Scope of interests covered 
 

10. What interests should be covered by whatever approach is taken to conflicts of 

interest?  Should this be limited to pecuniary interests, or be extended to include 

non-financial interests?  

 

Our preference is for the statute to address both pecuniary and non-pecuniary interests 

in order to assist elected members understand when they might be conflicted and to 

assist officials interpret the legislation.  One of our concerns with the current legislation 

is that non-pecuniary conflicts of interest are poorly understood and often treated lightly, 

simply because they are not explicitly addressed by statute. 

 

11. Is it preferable for the scope of “interests” or “conflicts of interests” to be:  

• Tightly defined in legislation?  

• Tightly defined in legislation with scope for exceptions  

o authorised by the Auditor-General?;  

o authorised by the local authority itself, or the presiding member?  

o authorised by someone else?  

• Loosely defined (i.e. in terms of principles/objectives) in the legislation with 

detailed rules set out in a policy adopted by each local authority?  

• Defined/prescribed some other way?  

 

Local Government New Zealand  favours a statute which tightly defines the nature of 

“interests”, lists the key principles that should be complied with and provides scope for 

exceptions administered by the office of the Auditor General.  Principles should be drawn 

from the common law as well as the current framework of principles in the LGA 2002. 

 

We suggest that the English approach, which distinguishes between “personal” interests 

and “prejudicial” interests might be worth replicating.  Personal interests are those 

interests listed in a register of interests or an interest that might be reasonably regarded 

as affecting the member’s well-being or financial position to a greater extent than other 

inhabitants of an area.  Prejudicial interests are those in which a member of the public 

would reasonably regard as so significant that they are likely to prejudice the member’s 

judgement of the public interest. 
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We also believe that in addition to updating the statute an important education task is 

also required, not only amongst elected members but also amongst the public and 

relevant officials. 

 

12. Should a member’s interests be deemed to include some or all of the interests of 

relatives and associates beyond his/her spouse or partner.  

 

Our preference is for the rules to extend to immediate family and whanau. 

 

Nature of rules 
 

13. How prescriptive should (or can) the rules for managing conflicts be? 

 

The rules need to be written in a manner that allows both elected members and officials 

some level of certainty as to when a conflict occurs and whether or not it is prejudicial.  

Consequently the statute will need to contain clear definitions covering financial and 

non-financial conflicts of interest and principles that allow elected members and staff to 

apply the definitions to examples on the ground.   

 

We like the Australian state of Victoria’s model which makes it quite clear that where a 

conflict of interest occurs a member must disclose the conflict at the start of the 

meeting, may take part in the discussion but must not move or second a motion or take 

part in the voting.  It may also be important for rules to also deal with access to 

information, as access to sensitive information by itself might have the effect of 

providing individual members with some form of advantage. 

 

14. Are there benefits in having relatively black and white rules or is a broader 

principles-based approach more appropriate? 

 

The value of explicit rules as opposed to the common law is for the clarity and certainty 

they provide to guide decision making and avoid situations where elected members and 

officials may differ on whether a conflict exists or not and the materiality of that conflict.  

However, no rule can be written that covers exactly every situation so the statute will 

need to find a balance between defining a conflict of interest (including both pecuniary 

and non-pecuniary) and setting out principles or guidelines that will allow officials and 

members to apply the definition in relation to a particular situation. 

 

Nature of rules  
 

15. Who should decide what the rules are? Should it be left entirely to the local authority 

to determine how best to manage a conflict? Or is there benefit in third party oversight? 

 

We expect clear principles and rules, such as the discussing and voting rule, to be 

specified in legislation.  In our view the principal administrative office or staff person 

with delegated authority is responsible for interpreting the principles and rules so as to 

determine whether a conflict exists, or not, in relation to each specific situation.  

We recommend that officials and members continue to have the option of being able to 

refer particular cases to the Office of the Auditor General for a third party view.  This is 

important for a number of reasons; firstly, to ensure a level of consistency in 

interpretation across the country and secondly, to deal with situations where the 

relationship between the administrative and political wings of council are problematic. 

 

16. Is third party oversight of an elected body appropriate?  

 

Yes, see above. 
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17. If there is third party oversight who should that party be?  

 

We recommend that this function stay with the Office of the Auditor General as the 

agency has built up considerable knowledge and experience at dealing with these issues, 

has the technical capacity and is highly regarded by councils. 

 

Consequences of a breach 
 

18. If candidates are required to disclose any interest in contracts with the local 

authority and other potential conflicts of interest, should it then be up to the voters 

whether to elect them or not?  

 

We do not believe this option is practicable for reasons outlined in the answer to 

question 1 above.  In short we believe it asks too much of voters (too much information 

required) and ignores the degree to which conflicts arise that are difficult to predict in 

advance, depending on nature of business that might come before a council. 

 

19. Similarly, if local authorities are required to transparently adopt and implement their 

own rules for dealing with conflicts of interest (including decisions on exemptions), would 

normal political processes and feedback provide sufficient accountability on these issues?  

 

In common practice a member will declare an interest at the beginning of a meeting and 

the chair, with advice, will make a ruling as to whether that member may participate in 

the meeting or not based on the materiality of that interest.  If the interest is material 

then we believe the current practice, in which a third party is able to provide an 

exemption, seems necessary to ensure public confidence in the matter. 

 

We do not favour the option of councils developing their own rules, rather we see expect 

officials to interpret rules and principles in relation to specific instances.  One of the 

important issues here is public perception and even though councils operate with a large 

degree of transparency it is often the existence of independent third parties, such as the 

Ombudsman’s Office, that provide the assurance to members of the public that public 

authorities are acting fairly and in accordance with the rules, regardless of whether or 

not there is actually a problem. 

 

20. Are there circumstances where criminal sanctions and/or automatic disqualification 

would still be required to protect communities from major decisions being captured by 

the private interests of elected members?  

 

We have doubts about criminal sanctions or automatic disqualification.  The removal of 

the contracting rule would also remove these two sanctions from the legislation.  

We propose, below, a menu of measures that could be applied where an elected member 

is seen to consciously breach the rules regarding conflict of interest.  It might be useful 

to also look at the way in which the Companies Act and Cabinet deal with these issues in 

order to assess alternatives. 

 

21. In what circumstances would these apply, and what sort of penalties would be 

appropriate?  

 

The issue here is what measures should be taken against elected members who take 

part in a decision (that is they break the discussing and voting rule) in which they have 

an interest, personal or prejudicial, interest that they have failed to declare.  

 

We do not agree with the current criminal sanctions in LAMIA for failure to declare 

pecuniary interests, we believe sanctions should be a matter of the civil courts and 

should be staggered to reflect degrees of significance.  Depending on the breach, 



 

Submission to DIA Review of the Local Authorities (Members’ Interest) 
Page 7 of 8 
Our ref:  LE 01 04 

sanctions should be able to be imposed by either the council or the Office of the Auditor 

General.  Penalties might include: 

 

• publishing adverse findings 

• formal censure/reprimand 

• ordering restitution or damages if financial gain resulted 

• short term suspension from office 

• vacation of office 

• fines 

• disqualification from future office for a period of time e.g. five years. 

 

The task is to marry the seriousness of a breach with the appropriate sanction.  

For minor breaches we believe that councils themselves should be able to issue 

sanctions, such as a fine, public reprimand and publication of adverse findings (these 

options could be specified in regulations attached to the statute).  In the case of more 

serious breaches the OAG should be able to initiate more serious penalties, such as 

suspension from office, disqualification or commencement of action through civil courts.  

In our view only OAG should be able to initiate such penalties and there should be some 

form of appeal right. 

 

22. Should prosecutions be initiated by the Auditor-General (as now), the Police, the 

local authority itself or someone else?  

 

We recommend a two stage response to breaches – minor breaches (non-prejudicial 

breaches in the context of the English legislation) should be able to be managed by each 

local authority with sanctions detailed in each council’s Code of Conduct.  More serious 

breaches, where an individual benefits from non-disclosure of an interest, should be 

referred to the OAG which can apply a further range of sanctions depending on the 

seriousness of the breach.   

 

Conclusion 
 

The Local Authorities (Elected Members) Interests Act 1968 is an important statute as it 

provides a framework which reduces the risk that public bodies, such as local authorities, 

might fail to act in the public interest.  Most of all the Act contributes to public perception 

about local authorities and contributes to confidence in our democratic institutions.  

We are pleased that the Government has initiated this review and are pleased to work 

with the government and officials to update the statute and make it relevant. 

 

 

 

 

 

 

Yours sincerely 

 

 

 

 

 

Local Government New Zealand 
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Attachment: the Process outlined 
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