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Introduction  
Despite uncertain political party support, the next Bill to reform the RMA is expected this year, with a full 
Select Committee process. The amendments are expected to be much more significant than past reforms 
but are likely to leave the underlying philosophy and purpose of the statute intact.  

The window before legislation is introduced presents the local government sector with an opportunity to 
develop a clear position on the matters the Government has signalled are likely to comprise the reform 
package and also to lead a project on what a “fit for purpose” resource management regime could look like.  
LGNZ recognises that after 25 years the time has come to do some “blue skies thinking” about a regime that 
works for our communities, businesses, regional economies and our environment. 

Local government will lead this thinking and accordingly we have initiated the project in our Business Plan 
on a “Fit for Purpose Resource Management Regime”.  This has two parts: 

1. Developing a sector position on the matters the Government has signalled will be part of the next 
bill to reform the RMA and any other matters the sector considers should be included in the reform 
package.  This will form the basis of consultation with the local government sector and will be 
worked up with a technical working group from the sector; and 

2. Initiating “blue skies thinking” or a first principles review of the RMA in partnership with our 
stakeholders.  A multi – stakeholder reference group has been set up for Part 2 of the project.  A 
think piece will be developed based on working with the reference group to explore a “Fit for 
Purpose Resource Management Regime.”  

The project will be governed by LGNZ’s Environmental Policy Advisory Group (EPAG).  Members of the 
reference group have been confirmed and Martin Jenkins engaged to assist with this work.  

This paper is sits under the first part.   

LGNZ considers the most significant issue with respect to the urban planning system is the existing 
legislative framework which prevents/constrains strategic planning due to duplicative processes and 
relitigation between the RMA, the LGA and the Land Transport Management Act (LTMA).  The issue for local 
authorities is the plethora of planning processes, with different timeframes and processes. The relationship 
between these statutes and the relative weighting of plans prepared under each needs to be reviewed. 

Our proposition is that New Zealand needs a resource management system that is agile, and reduces churn, 
cost and time.  

This paper anticipates the likely changes and also pulls together some of the technical fixes the sector has 
been seeking for some time.  

Feedback is now sought from your council as this will give us a mandate for advocacy. In some areas we are 
proposing the LGNZ position and we would appreciate your feedback on this. In other areas we do not have a 
firm position and we seek your comment on the questions posed.  
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National Direction  
The RMA promotes a devolved model of environmental management where local authorities (at regional 
and territorial level) undertake both policy and regulatory functions as allocated to them under the Act. 

However, central government retains seven primary means of exercising national intervention: 

1. Regulations (under section 360 of the Act); 

2. National environmental standards (NESs); 

3. National policy statements (NPSs); 

4. Call-in of applications ; 

5. Bespoke legislation for plan making  (applying to Auckland, Christchurch, Canterbury); 

6. Changes to plans via an amendment to the RMA; and 

7. Granting of resource consents via amendment to the RMA. 

As performance under the RMA became increasingly criticised there have been more calls for “national 
instruments”. Some have assumed that when the RMA was enacted, national direction (in the form of NPSs 
and NESs) would follow closely behind.  Some assumed there would be an NPS to support each section 6 
Principle. 

A suite of national guidance has not eventuated and officials’ guidance and case law become the de facto 
national direction.  The exception has been the small number of National Environmental Standards but it is 
difficult to say that these have been a panacea – invariably they have their own issues. 

Interest in national instruments has again picked up. Specifically, the government has announced that the 
Plan Template will be part of the next bill to reform the RMA. The scope of the Template has yet to be 
determined but is expected to comprise the format of plans, standard definitions and standard zones with 
associated provisions. 

Ahead of the Bill being introduced, officials have started to consider the “Forward Agenda for National 
Direction.” Officials want input from stakeholders and particularly from local government about what 
national instruments are wanted. 

Of note is that the recent annual survey by Simpson Grierson. Mayors and Chairs were asked a set of 
questions asked respondents for their opinion on the concept of national plan templates, national policy 
statements and national environmental standards.  

The findings are that Mayors and Chairs were supportive of intervention from central government but 
wanted the discretion to deal with local issues locally.  Most Mayors and Chairs (70%) support the concept 
of national plan templates. Of those who support a template, opinions are divided on the provisions they 
want to see. Almost all support standard definitions and terms (98%). Although this is closely followed by 
prescribing the format of RMA provisions (78%). There was less support for providing generic content for 
some rules (45%).  

Most respondents (59%) would like to see more direction through national policy statements and national 
environmental standards.  

Despite there already being a national policy statement on freshwater management, water was identified as 
an area where many respondents want guidance. Natural hazards are another area for concern.  

Experience to date shows that ambiguities in the drafting of policy statements1 and regulations create 

                                                           
1
 The current debate around “maintain and improve” under the NPSFM is a classic example of good intent but difficult carry through. 



 

 RMA Sector Position Paper  15 August 2015   5 

problems for councils and this can be the case even where the Regulation is supposedly “simple.”  At the 
recent Central Government and Local Government Forum there was support for the idea of road-testing 
regulation ahead of it being gazetted. This should become standard practice and will identify ambiguities. 

Proposed position: 
1. The concept of a National Plan Template to include standard definitions and terms is supported 

and standard format is supported in principle. 

2. The arrangements for the transition to a Plan Template or standardisation should minimise the 
need for local authorities to initiate changes to their plans (minimising cost and uncertainty) 
through the Schedule 1 process 

3. Local or bespoke provisions should be provided for. 

4. Over-arching national direction is needed, this would set the direction for NPSs and NESs 

5. Local government should help set the priorities for national direction: National Policy Statements, 
National Environmental Standards and the scope of any Plan Template.  

6. Priorities for national direction are water and natural hazards.   

Effective and meaningful iwi/Māori participation 
The Ministry for the Environment’s 2013 Discussion Document2 argued that Iwi/Māori values are not always 
effectively recognised in resource management processes and outcomes. More meaningful and effective 
participation for iwi/Māori early in the plan-making process can support better and more certain planning 
outcomes.  

 The Discussion Document proposed that: 

 Where a council does not have an arrangement in place with local iwi (as recorded under section 
35A provisions) it would be required to establish an arrangement that gives the opportunity for 
iwi/Māori to directly provide comprehensive advice during the development of plans.  

 The arrangement would need to allow iwi to provide advice on proposed policy ahead of council 
decisions on submissions, with this advice having statutory weight under the RMA. Only where 
councils and iwi do not have existing Treaty of Waitangi settlements, or other specified existing 
arrangements, that meet or exceed the specifications above would the requirement apply.  Existing 
arrangements would continue where they provide this engagement clearly. 

 where they provide if iwi/Māori interests and values were to be considered at the right stages of 
resource management planning processes, position could be sought upfront. 

 The criteria for joint management agreements and transfers of resource management 
responsibilities under the RMA would be amended to make them easier to be used for enabling iwi 
participation. This would facilitate greater uptake of these under-used tools. 

 To make iwi management plans easier to use, expectations on the structure, minimum content and 
lodgement process of iwi management plans (including their online availability) would be set out in 
legislation.  

Comment is sought on the above proposals: 
 Do they go far enough? 

                                                           
2
 Improving our Resource Management System  
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 What do they mean for resourcing? 

 How do they align with LGA consultation requirements? 

Natural Hazards  
The local government sector has been advocating for some time for the need to include as a section 6 
Principle in the RMA the management of risk associated with natural hazards. 

The Minister for the Environment’s Principles Technical Advisory Group made a number of specific 
recommendations in February 2012.  The significant recommendations with respect to amendments to the 
RMA are listed below as proposed position.  

We understand the Government proposes to amend sections of the RMA to enable decision-makers to 
decline or place conditions on subdivision consents where there are significant risks from natural hazards. 
The sections which specify the circumstances in which a consent authority may refuse subdivision consent, 
and the conditions on which a subdivision consent may be granted would be amended to introduce a risk-
based approach to subdivision consent decision-making and ensure all natural hazards are considered 
(rather than a limited list of hazards that currently exists).  

We would like your feedback on whether other tools specific to the RMA are necessary.  

Proposed position: 
1. Include a provision requiring decision-makers to recognise and provide for issues around natural 

hazard risks in section 6 of the RMA, “managing the significant risks associated with natural 
hazards. 

2. Amend section 106 to:  

 expressly include liquefaction and lateral spreading, along with any other consequences of the 
events included in the definition of “natural hazard” in section 2; 

 reflect the risk associated with any natural hazard, rather than the likelihood of the event; 

 require the consent authority to refuse consent if there will be a significant increase in the risk 
associated with any natural hazard; and 

 extend the scope to include land use consents issued by regional councils. 

3. Promulgate a NPS or NES on the management of risk associated with natural hazards. 

Plan making  
The ability to quickly provide certainty in plans is essential for business, for communities and for all 
stakeholders. The process should take months, not the years it currently does. In the case of the Resource 
Management Act, plans and plan changes can take up to seven years and sometimes longer to be approved. 
Plans may become operative in part, pending appeals to the Environment Court (and beyond). Local 
Government Act processes on the other hand can deliver long term plans, annual plans and bylaws covering 
a wide range of local authority regulatory and service delivery functions in a matter of months.  

Plans are irrelevant if they are not timely. Our planning processes can’t keep up with the reality of changes 
in the environment in which they are being placed. If we can’t get plans and plan changes through the 
system to meet a fast changing world then these plan making processes themselves become 
counterproductive and part of the problem, producing adverse outcomes. Plan agility (or the lack of it) is a 
very serious problem and needs to be fixed. We suggest the process should be brought within the 
timeframes of almost every other decision-making process of central and local government.  
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The process of plan-making involves the affected community, where private or public access or use rights to 
resources are made. Collaborative processes, the evaluation requirements under section 32, and the testing 
at hearing of the issues and plan proposals using accredited commissioners, all support the proposition that 
as council policy-making capabilities are maturing there is a case to remove the Environment Court’s de 
novo hearing and that the final decision should be made by the council  

We consider that removing the Environment Court from de novo or merits-based hearings in the plan-
making process is the most important change needed. The opportunity for a judicial review that the local 
authority went beyond its legal powers when making a decision, arguably provides adequate safeguards for 
the public.  

The removal of this power would save significant costs for plan-making and supports the principle of local 
democratic accountability. Currently, there are difficulties with the Court’s resolution of disputes over 
intangible value judgements, particularly in the domain of public resource values, but also in dealing with 
trade-offs over aesthetic effects of exercising property rights, such as disputes over amenity value and 
landscape. The concern has been that plan quality and justification may be compromised by or with local 
council decision-making, but it is time to allow full substantive decisions to rest with communities through 
their councils.  

Removing plan-related merit appeal rights to the Environment Court would need consideration of:  

1. The role of the further submission process – to address how parties affected by submitter requests 
can become involved if they have not submitted;  

2. Function of mediation, especially before decisions are made on any proposal;  

3. Use of expert witnesses, as these are often not engaged until Environment Court proceedings; and  

4. Accreditation and experience of hearing panels.  

Associated with this is whether a “quid pro quo” will be prescribing the use of independent commissioners. 
The “prescription” seems to run counter to the principle of local democracy if there is no choice. We seek 
your views on this.  

Decision-making  

Under the Schedule 1 process local authorities can currently choose whether accredited elected members 
or accredited independent commissioners should make decisions on resource management plans and plan 
changes.  Local authorities choose to use independent commissioners for a number of reasons: 

 Conflicts of interest. 

 Particular expertise. 

 Resourcing. 

The decision rests with councils. Under the bespoke models (Auckland, Christchurch and Canterbury) the 
use of independent commissioners is prescribed and there is no recourse to the Environment Court. 
Appeals on points of law are able to be made to the High Court. 

Councils have made the point that significant investment is required to run collaborative processes 
(particularly for water management and giving effect to the NPSFM). Apart from Environment Canterbury, 
recourse to the Environment Court remains, acting as a deterrent to investment in collaborative processes. 

A number of points need to be made regarding the use of independent commissioners: the cost of 
independent commissioners can be significantly greater than elected members; the “culture” of the hearing 
is likely to be much more formal – particularly where retired judges are members of the panel.  Greater use 
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of independent commissioners removes the element of accountability - elected members are accountable 
to their communities.   

We expect the Government to propose different options for making changes to plans. This may involve a 
process with the Government to negotiate this – ie it may be available in certain circumstances /for certain 
types of plan changes.   This raises a number of questions for councils. LGNZ’s position has previously been 
that recourse to the Environment Court for plan making should be removed and that the process should 
simply be Schedule 1 with the appeal provisions removed.  

LGNZ argues that the ability to appeal RMA plan and policy decisions to the Environment Court should be 
removed. Appeals only allowed on points of law.   

Comment is sought on these matters: 
 Should the ability to appeal to the Environment Court be removed for all council initiated RMA 

plan/policy change processes. 

 Where recourse to the Environment Court is removed should the use of independent 
commissioners be prescribed - in part? In full? 

 Should councils continue to have the choice about the make-up of the panel and the ability to 
include elected members.     

 If the use of independent commissioners is prescribed should councils choose the 
commissioners; should it be joint with Government; should Government choose the 
commissioners? 

 Whether appeal rights should be removed for specific plan changes only (possibly with the 
agreement of Government) or only where a collaborative process has been used or a bespoke 
process (approved by Government).  

Approval of Regional Coastal Plans  

The value of the requirement for the approval by the Minister of Conservation for regional coastal plans is 
questioned by some local authorities. Since the Marine & Coastal Areas (Takutai Moana) Act 2011, the 
status of the Crown and the Minister of Conservation over all coastal marine areas has changed.  

Significant delays to achieving operative status of regional coastal plans are associated with the need to 
have the Minister (rather than the regional council itself) approve these plans. The Minister can submit at 
notification, and participate in plan-making to represent conservation (rather than landowner) interests in 
the coastal marine area. However, regional councils report limited or no amendments requested by the 
Minister for coastal plans – begging the question as to whether the Minister’s role is necessary.  

Proposed position:  
1. Remove the requirement for regional coastal plans to be approved by the Minister of Conservation.  

Fast-track plan amendments to optional plan provisions  

The provisions of regional and district plans now fall into one of two types – mandatory or optional content. 
For optional content, councils should have much greater freedom to amend such provisions without having 
to follow the full Schedule 1 process. These provisions include issues statements; method statements (other 
than rules); policy or rule explanations; anticipated results; effectiveness monitoring indicators; and 
introductory, scene setting text for which it would be efficient to simply update or amend the text content 
in an agile manner without inviting contests over these sorts of plan provisions, where there are no effects 
on resource use rights created by such amendments. This can be achieved by amending Clause 16(2) and 
20A provisions, with careful definition of the limits of the effects of such amendments.  
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Proposed position:  
1. Enable changes to plans through a fast-track process if new versions of standards/models are 

introduced.  

2. Enable amendments to regional and district plans through a fast-track process where the content is 
optional. 

Alignment of plan provisions with national environmental standards  

The RMA currently limits the ability to amend a plan to make it consistent with a National Environmental 
Standard (NES). Sections 43B and 44A are worded to allow amendment of “rules” which conflict with any 
NES, but any amendments to objectives, policies or other plan provisions which ‘conflict’ with the same NES 
still need to go through a Schedule 1 plan change. The result without a change to the plan is that rules no 
longer in conflict, but the plan’s objectives and policies become disconnected.  

Another issue with NESs relates to the ability to be more stringent than the provisions in an NES. Where a 
plan already includes provisions that are more stringent that the NES a simple process is needed to enable 
these provisions to be clearly identified in the plan (so it is clear these override the NES).     

Proposed position:  
1. Enable a simplified plan amendment process to enable objectives and policies in subordinate plans 

affected by an NES to be aligned with the NES.  

2. Enable a simple process to identify existing plan provisions (meeting the criteria) that are more 
stringent than the NES.    

Overlap between the Resource Management Act, Hazardous Substances and New Organisms 
Act (HSNO), Heritage New Zealand Pouhere Taonga Act (HNZPT), and Health, Safety and the 
Environment  

There is the potential for duplication of regulation under the RMA with the HSNO Act, the HNZPT Act, the 
Building Act and legislation covering health and safety. These pieces of legislation contain specific regulatory 
regimes for hazardous substances, archaeological sites and health and safety and there is the potential for 
councils to duplicate those regimes. In relation to the HSNO Act, the HNZPT Act and the Building Act, land 
use rules duplicate these provisions.  

An issue for councils is the interface between HSNO and the RMA around genetically modified organisms. 
Some councils have included/propose provisions under the RMA restricting the use of GMOs. The proposed 
NES for Forestry proposes as a permitted activity the use of genetically modified tree stock where this has 
been approved by the RMA.  This is more appropriately dealt with in the RMA than this NES but clearly 
signals the government’s intention.  There are two principles pulling in opposite directions: 

 “localism” and the ability for communities to make decisions locally; and 

 removing the overlap where different statues regulate the same matter.   

A key matter for regional councils in particular as they perform their functions under the Resource 
Management Act is the potential for overlapping regulatory frameworks within health, safety and 
employment  matters (HSE regime), and also for gaps. Specifically, rules in the regional plan covering 
environmental matters (for matters such as well integrity) are essentially the same as the safety case that an 
applicant must make to WorkSafe under the Petroleum Regulations for well integrity.  

A number of councils, until recently, had responsibility for the Department of Labour function in relation to 
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HSNO, alongside its traditional RMA responsibilities. This transfer of functions recognised the value that 
could be obtained through one organisation being responsible for administering both sets of legislation. 

Central government is currently working on guidance on Well Integrity for Onshore Oil and Gas Operations 
when what is more important is aligning the regulatory frameworks.  This is important for councils as well as 
applicants.  

Proposed position: 
1. Amend the functions in sections 30 and 31 to reduce the potential for duplication of regulation 

between the RMA, HSNO, the Building Act and HNZPT Acts and consider whether there are others.  

2. Align the RMA with other regulatory frameworks which deal with the same matters to remove 
duplication. 

 

Private plan changes  

Private plan changes can be a useful mechanism for enabling the private sector to respond to development 
opportunities; however they can clog up the planning system and put councils into a reactive position, 
rather than a proactive one. We support councils having the ability to reject private plan changes in specific 
circumstances.  

This would contribute to a reduction of: costs to all parties associated with plan-making; delays and 
uncertainties of outcome; complexity of administration at the consenting stage. Re-litigation of issues that 
have recently been through a plan-making process would be avoided and councils can be more proactive in 
plan-making, as their resources are not diverted to plan changes on topics that have recently been through 
a plan-making process. Councils would be able to focus on taking full plan reviews through the plan-making 
process without having to divert resources from changes to or reviews of operative plans onto private plan 
change requests.  

Proposed position:  
1. Provide local authorities with the ability to reject requests for a private plan change where:  

 the topic or land subject to the plan change has been through the Schedule 1 process of the 
RMA within the past five years; and 

 a full plan review or relevant plan change on the same subject matter is being undertaken 
through the Schedule 1 process. 

Combined plans for unitary authorities  

For some time unitary authorities have considered that the requirement to have a Regional Policy 
Statement (RPS) is redundant. Because the territory of a unitary authority covers a single district that is the 
same as the region, the over-arching RPS is not necessary. As the RMA stands, for unitary authorities, 
unnecessary duplication of regional policy statement provisions and district provisions is required. It is 
necessary to have a mechanism to identify within the combined plan, those provisions that have the status 
of a RPS provision.  

Proposed position:  
1.  Remove the requirement for unitary authorities to have a Regional Policy Statement.  

Legal effect of rules sections 86A-86G RMA  

Sections 86A-86G determine when proposed rules have legal effect. These provisions are unduly complex 
and difficult for councils to administer and the distinctions for those with early and those with delayed 
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effects are arbitrary. In addition, the link between policies and rules is severed with these provisions. There 
is little point in having a new policy with no effective rules, e.g. hazard policies. Where rules deregulate, 
these statutory rules prevent them having effect from notification.  

The drafting of these rules means that time and money is spent interpreting the section and there is a high 
risk of interpreting the section wrongly. It is illogical to treat rules and policies differently – they are drafted 
as a package and should be treated as such.  

This unsatisfactory situation is especially important for integrated unitary plans that contain regional, 
regional coastal and district plan rules. The provisions in the RMA mean that unitary rules have effect at 
different times and for integrated rules addressing both s30 and s31 functions it gets even more complex. 
The provisions have created significant implications for rule drafting and the communication of the status of 
rules to the community. There are quite unnecessary transaction costs in gaining Court orders to give rules 
early legal effect.  

Proposed position:  
1. Both rules and policies should have legal effect at notification. All polices and rules having legal 

effect at notification) is the preferable alternative.  

Permitted activity status  

The recent discussion document for the National Environmental Standard for Plantation Forestry (NESPF) 
proposes as a permitted activity the reduction/removal of a setback where the written approval of an 
affected party is provided.  Councils have understood this is ultra vires but it is a tool they would welcome 
for activities such as bulk and location infringements. 

Proposed position:  
1. Create a new category of consent that enables a district plan to identify an activity as permitted, 

subject to affected party approval being provided.  

Resource consenting  
Notification determinations  

Notification decisions require too much focus under the RMA. From the perspective of both applicants and 
interested parties, much turns on the decision (e.g. costs, timeframes, certainty and control of outcome, 
rights of input). Through applications for judicial review, notification decisions are a source of litigation. 
Although the actual number of applications for judicial review is very small, the potential threat of litigation 
can drive complex, repetitive and (relative to the actual effects of many proposals) often excessive reporting 
for all applications at the s95 stage. Notification determinations require officers to undertake effects 
assessments at the s95 stage that overlap with the substantive assessment.  

The issue is not the decisions themselves but the time, effort and cost of making notification decisions and 
how this might be simplified. Consideration needs to be given to achieving greater certainty about when an 
application should be notified (or not), providing greater certainty for applicants and reducing the time 
spent on deciding on notification on a case by case basis, and documenting that decision.  

Proposed position:  
1. Consider whether the RMA should require plans to state whether an activity is to be notified, 

limited notified or non-notified.  

2. Amend the RMA to enable plans to state that an activity can be limited notified.  
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Substantive decisions  

Currently, Part 2 of the RMA is considered at both the plan making and consent stages. Arguably this is 
duplicative, and consideration should be given to whether making decisions on resource consents subject to 
Part 2 in s104 is necessary. Primary emphasis should be given to the preparation of clear, directive policy, 
taking into account Part 2, as part of the plan process.  

Plans should continue to be prepared subject to Part 2. However, considerations at the s104 consenting 
stage (for controlled, limited discretionary and also potentially discretionary activities) could be limited to 
those plans, and any relevant NPSs and NESs. This change would reduce duplication of effort at plan-making 
and resource consent stages, saving time, effort and money.  

This would be a significant change and we have not achieved a clear position of support on this with our 
member authorities. We would like to see the proposition tested as part of the next round of amendments.  

Proposed position:  
1. Consider whether the requirement to consider Part 2 matters at the consenting stage should be 

removed.  

Fast track consents  

Consent authorities have 20 working days to process non-notified applications for resource consent. There 
is no statutory encouragement to process those straightforward applications that can be processed more 
quickly. Identifying suitable activities that generate minor effects cannot easily be prescribed in law given the 
need to take into account risk and the specifics of an application and the receiving environment. The 
discretion to identify which applications should be subject to a fast-track process should rest with a council. 
If this change is to be pursued there will be resourcing requirements needing to be considered.  

Proposed position:  
1. Consider requiring consent authorities to develop and publish policies and procedures for fast 

tracking minor consents (with a target of 10 working days).  

2. Make clear in law that these applications are processed without recourse to notification.  

Bundling of consents  

Most councils currently bundle multiple applications but the RMA could make it clear that this is correct and 
appropriate).  Legally (s88 RMA) an application is for “a resource consent” (singular), however many 
proposals require multiple consent types and are applied for together as a single application.  This would 
clear up the uncertainty created by the recent Ports of Auckland” decision and give a clear direction to 
councils.  

Proposed position:  
1. Amend the RMA to expressly allow applications for multiple consents to be ‘bundled’ and therefore 

treated as such for processing timeframes (e.g. clock stopping, time extensions etc). 

Pre lodgement meetings  

Some councils require applicants to have pre-lodgement meetings (and charge for them) but there is 
nothing currently in the RMA which allows councils to make such meetings mandatory.  Pre-lodgement 
meetings can be very useful for both the council and the applicant as they can reduce the likelihood of 
deficient applications being lodged and also to reduce s92 information requests being needed. 

Proposed position:  
1. Amend the RMA to allow councils the ability to ‘require’ pre-lodgement meetings if the council 
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considers that this is appropriate.   

 

Joint processing of resource consents   

Many regional and territorial councils jointly process applications (with one or the other taking on the lead 
authority role), and this can occur any time during the process (often immediately after the date of 
lodgement or before notification).  In such situations joint s92 requests are often made and joint notification 
also occurs.  The RMA does not specifically cover joint processing; the only part of the process that is 
currently covered is the matter of holding joint hearings and issuing decisions (s102).  In situations where 
joint processing occurs, the RMA should specifically cater for this and confirm that where one authority 
stops the clock, the clock stops for both authorities’ applications.  Where joint processing occurs there 
should be additional time given to the total working days (we suggest an additional 15 working days) before 
a discount applies because joint processing is more complicated as it involves two agencies but it also 
provides a significant benefit to the applicant.  Consequential changes would be needed to the Discount 
Regulations. 

The current RMA provisions expose councils to costs of objection/appeal if applications are declined, or 
leave matters in limbo if applicants don’t pay notified fees.   

Proposed position:  
1. Introduce a new provision into the RMA which states that applications (not the resultant consent 

that may be issued) will lapse automatically after two years if there is lack of action on the part of 
the applicant.  There are three main situations where this can occur: 

 Where an applicant requests that the application be put ‘on hold’.  There is no provision for 
this in the RMA so what happens is that a time extension is given under s37.  If nothing has 
happened after 2 years then the application should lapse; 

 Where the council requests information and the applicant advises that it will provide it but 
there are numerous changes to the timeframe by which the information will be provided.  In 
such situations we feel the application should lapse after 2 years of the s92 request (this 
would put pressure on the applicant to provide the information or withdraw the application).  
We note that the current s95C is not user friendly and we consider that the mandatory 
notification of an application which has deficient information is poor practice and inefficient.  
We prefer the s92A(3) RMA provision which was in the pre-2009 RMA Amendment Act which 
allowed councils to decline applications due to insufficient information (without the need to 
first notify the application); and 

 Where an applicant has paid a non-notified fee but the decision is made that the application 
needs notification (or if a hearing is required and an additional hearing fee is sometimes 
needed before progressing the application).  The council then requests the appropriate fee for 
notification (or hearing) but the applicant doesn’t pay it (s36(7) is used by many councils and 
no action takes place until the appropriate fee is paid). 

Section 28A(4)  Regional council must supply information to Minister of Conservation 

Section 28A(4) requires councils to provide information to the Minister of Conservation without charge.   
Such requests can entail a large amount of staff effort and there is no reason why, in appropriate 
circumstances, the Department should not be charged for such information like any other person who 
makes information requests. 

Proposed position: 
1. Delete section 28A(4). 
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Section 37 Power of waiver and extension of time limits 

Section 37 should provide for extensions beyond doubling without the applicant’s agreement in situations 
where there are competing applications for the same resource and the first application (which is not a 
nullity) must be decided first.  In such situations the other application(s) cannot be heard and there is no 
provision to suspend processing or extend their timeframes, unless the applicant agrees under s37 but in 
most cases such agreement would not be forthcoming.  An alternative could be that a clock stopping 
provision be included under s88E for such situations. 

Proposed position:  
1. Amend s37 to provide clarification as to what constitutes ‘special circumstances’ in terms of extending 

timeframes over and above the examples currently provided in that section. 

Section 89A Applications affecting navigation to be referred to Maritime New Zealand 

Section 89A of the RMA requires councils to circulate certain applications to Maritime New Zealand (MNZ).  
MNZ then has 15 working days from the date of receipt of a copy of the application to prepare a report to 
the council.  When the ‘ordinary course of the post’ (refer s352(5) RMA) is taken into account, councils must 
wait 17 working days (assuming a copy of the application is sent to MNZ on the date the application is 
lodged) before being able to issue any decision.  Seventeen working days constitutes 85% of the processing 
timeframe for a non-notified consent.   

Proposed position 
1. Include a clock stopping provision in s88E for such applications or provide a specific ability to 

extend timeframes under s37 for such applications. 

Permitted activity charging  
Section 36 of the Resource Management Act 1991(RMA) sets out the regime by which local authorities are 
empowered to charge for carrying out various RMA functions, including the processing of resource consent 
applications.  These provisions date from the original drafting of the Resource Management Bill in the late 
1980s.  Business and user pays environments for local government have changed significantly compared 
with the situation twenty years ago.  Provisions for RMA cost recovery need a reconsideration to match 
current practices and expectations.   

What does “fixing charges” actually mean? 

There is a view that Section 36 requires local authorities to set fixed charges for a wide range of RMA 
functions.  Additional charges can be made if required, but those additional charges are subject to rights of 
objection and appeal.  All charges are subject to the test of being for the purpose of recovering the 
reasonable costs of the local authority.  However, section 36 is unclear.  The requirement to fix a method to 
determine charges does not necessarily equate to requiring that all charges be fixed at set amounts, in 
advance. 

Local authorities have no power to apply an RMA charge other than through Subsection 36(1).  There are 
some RMA functions for which the usual reasonable cost can be determined and therefore a cost recovery 
amount can be set, ie, a standard charge. However, the costs of some RMA functions vary hugely depending 
on the scope and complexity of the individual matters being dealt with.   

The issue is that local authorities cannot realistically set a fee schedule that enables the cost of processing 
every resource consent application, and every other RMA function, to be ascertained in advance (if in fact 
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that is what Section 36(1) requires). 

There are some local authorities that have chosen to fix set fees for some or all components of the resource 
consent application process, whereby no additional charges will be applied if the Council’s costs exceed the 
set fee.  Those Councils have made a policy decision to not recover the full costs of the process, with the 
balance being covered by ratepayers.  That is a different issue from what the “fixing” of charges allows in 
terms of Section 36(1).   

The bigger challenge is the variability in which fees and charges are set for a whole range of regulatory 
services.  The Building Act for instance has an easy process – simply a decision of the local authority.  The 
RMA requires charges to be set using the Special Consultative Procedure under the LGA.  Even the LGA does 
not require this unless a charge is set through a bylaw. 

To introduce some equity, and to treat council business processes the same as any other, including central 
government and the private sector, use the Building Act model and remove any right of objection and appeal. 

Rights of Objection and Appeal to Local Authority Charges 

Sections 357B and 358 of the Act provide for objections, and appeals to the Environment Court, with regard 
to Section 36(3) additional charges.  In practice the RMA rights of objection and appeal regarding 
administrative charges extend well beyond what was originally intended in terms of additional charges – 
because it is not practicable for local authorities to fix in advance the full reasonable costs of most RMA 
tasks. 

Court decisions have accepted for some time now that Section 36 provides for a full user pays regime 
subject to the reasonableness test and other criteria set out in Section 36.  However, the rights of objection 
and appeal pertaining to charges in the RMA are unique in terms of the wide range of local authority and 
similar central government functions as defined in various statutes.  The objection and appeal processes can 
be cumbersome and costly.   

The question has to be asked as to why it is necessary to have specific provisions in the RMA for reviewing 
local authority charges, versus whatever general rights to administrative review apply to other local 
authority and central government charges.    

The rights of objection and appeal for RMA charges should be replaced with a simplified review provision for 
all charges except those that are fixed standard charges.  

Charging for Objections 

There is uncertainty as to whether local authorities can legitimately charge for the costs of considering and 
hearing objections made in terms of Sections 357-357D (including objections to additional charges).  This 
uncertainty may have its origins in Environment Court decision A62/97 in which the Court states that it 
“doubted” whether a consent authority has the power to make such a charge.  Charging for objections 
varies in practice: some local authorities charge only a modest lodgement fee; others indicate that the 
charges will reflect the reasonableness test with regard to the substance of the objection.  It is noted that a 
charge is made for lodging appeals with the Environment Court. 

It is accepted that the objection concept has a place, particularly in terms of enabling “reviews” of decisions 
made by Council staff under delegated authority.  However, concerns are that the objection process can be 
used to effectively get a free hearing, and to introduce additional or changed information that effectively 
changes the application from what was lodged.  In those types of cases there should be clear power to 
charge the reasonable costs. 

It may be argued that providing for “reviews” of some Council decisions is in accordance with principles of 
administrative law and therefore should not be subject to cost recovery.  A counter argument is that the 
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provision of a right of objection (as well as the right of appeal to a Court) is an extra step to what usually 
applies with administrative decision-making.  An objection is effectively part of a Council’s overall role in the 
decision-making process, such as determining a resource consent application, prior to the applicant’s ability 
to exercise their appeal rights, and should therefore be subject to reasonable cost recovery based on the 
merits of the matters involved in individual cases. 

Proposed Position: 
1. In recognition of the issues outlined above, the RMA charging regime embodied in Sections 36, 

357B and 358 should be amended as follows: 

 Clarify the legal ability for councils to charge fees for monitoring and enforcement.   

 Delete the terms “fix” and “fixed” in Subsections 36(1), (2) and (4) and replace them with 
“adopt” and “adopted” (or similar), thereby removing the perceived assumption that all of the 
kinds of charges listed in Section 36(1)  can or must be fixed at a set dollar amount. 

 Amend section 36 to provide flexibility in the charging regime to match the range of RMA 
functions listed in Section 36, including clear powers for local authorities to require staged 
deposits, to make interim charges based on cost estimates, to revise estimates as work 
proceeds through the prescribed stages of an RMA function, and to require full payment of 
estimated costs before decisions are notified. 

 Amend section 36(1)(b) to include pre-lodgement advice, declining of applications, and 
considering objections. 

 Amend subsection 3A to enable requests for estimates to be made for all charges, with the 
clear provision that the local authority is free to revise its estimates at any stage before the 
overall task is completed. 

 Clarify that section 36(7) can apply to all charges, whether deposits, standard charges, or 
based on estimated costs; and ensure that the discount regulations do not apply when 
applications are “on hold” waiting for payments to be made. 

 Delete subsection 36(6), and the references to charges in Section 357B and 358, thereby 
removing the prescribed rights of objection and appeal; and replace them with a simplified 
provision that requires a local authority to review its RMA charges on request and does not 
require mandatory hearings. 

 Delete the references in subsection 36(8) to “subsection (1)(ab)(ii) [and] (ad)(ii)” so that if the 
local authority requires deposits or payment of hearing costs in advance, that will apply to all 
persons required to pay the charges (ie, the submitters requiring a Commissioner, as well as 
the applicant) – this will require an alternative safeguard to ensure that submitters cannot 
delay a hearing by not paying their portion of the charges in advance 

Compliance and enforcement under the RMA  
There is a network of compliance and enforcement officers across the regional and unitary councils who 
meet regularly to discuss common issues and best practice. This group has identified legislative matters 
concerning compliance and enforcement that have long caused difficulties for those charged with exercising 
their functions under the RMA; inevitably where there is a difficulty or complexity there are unnecessary 
costs for parties involved.  

Proposed position:  
1. provide for cost recovery for monitoring activities that do not require consent;  

2. allow the Environment Court to issue an enforcement order to change or cancel a resource 
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consent as a result of ongoing or repeated non-compliance;  

3. remove the need for a police officer to be present to execute a search warrant;  

4. remove the need for exhibits to be retained in the custody of a police officer;  

5. make it unlawful to provide insurance against RMA fines, in a similar manner to Health and Safety 
legislation;  

6. increase infringement fees, and introduce higher infringement fees for corporate offenders;  

7. amend the provisions regarding the duty to give information;  

8. enable local authorities to remove unauthorised structures where ownership is unable to be 
determined;  

9. increase the penalties for someone who commits an offence under section 338(3) – the current 
maximum is too low to be an effective deterrent or for councils to incur an expense in 
prosecuting; and  

10. reduce the maximum penalty of imprisonment for an individual to 12 months but increase the 
maximum financial penalty for an individual to $600,000.  

These detailed recommendations are included as Appendix A. 
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Appendix A - RMA Compliance and enforcement provisions recommendations  
 
 

 RMA Section/Issue Change required Rationale  

 
Comments 

1 S338(4) Statute of limitation  Extend the limitation period for 
filing a charging document from 6 
months to 12 months by changing 
“6” in section 338(4) to “12” (but 
keep the wording of s338(4) 
otherwise).  

The current 6 month period can be too short where a 
complex case is being investigated.  
All other acts give longer periods e.g. Fisheries Act statute of 
limitations is two years, Building Act is 12 months.  

 

2 S36(c) fix charges for the 
carrying out of the local 
authorities functions  

Provide the ability for local 
authorities to fix charges for 
monitoring non-consented 
activities, such as via the process 
set out in section 150 of the LGA.  

Currently section 36(c) allows local authorities to fix charges 
only in relation to consented activities. Many council 
compliance activities relate to unconsented activities, often 
activities that need consent, but are being carried out without 
first obtaining consent. Some Councils levy charges under 
section 150 of the LGA through their LTPs to pay for these 
activities, however legal advice varies as to whether this is 
lawful. Some councils are considering requiring consents for 
some permitted activities, to ensure they are able to recover 
their costs. The lack of clarity around cost recovery has the 
potential to reduce regulatory efficiency and result in 
additional rules being promulgated for minor activities.  

 

3 S314 – Scope of an 
Enforcement Order  

Amend the section to allow the 
Environment Court to issue an 
enforcement order to change or 
cancel a resource consent as a 
result of ongoing or repeated non-
compliance.  

In some circumstances current enforcement mechanisms 
(INs, PR, ANs, EO) are not effective in deterring consent 
holders from breaching conditions of their consent.  
Giving the court the power to suspend, change the 
conditions, or cancel a resource consent as a result of non-
compliance would provide an additional deterrence for 
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persistent non-compliance.  

4 Section 322(1) – Inability to use 
abatement notices to enforce 
conditions of resource consent 
in absence of environmental 
effects.  

Amend section 322 to include a 
section 322(1)(ba) that states:  
“[(b)(a) Requiring that person to do 
something that, in the opinion of 
the enforcement officer, is 
necessary to ensure compliance by 
or on by or on behalf of that 
person with any condition of a 
resource consent:”  

Section 322 is currently drafted so that abatement notices 
requiring people “to do” something can only be issued under 
section 322(1)(b) where it is necessary for the Council officer 
not only to prove non-compliance with the consent but also 
to prove that the action is necessary to avoid, remedy, or 
mitigate any actual or likely adverse effect on the 
environment. Many breaches of consent conditions (e.g. 
sampling, monitoring and reporting conditions) don’t give rise 
to actual or likely adverse effects on the environment, so it is 
currently difficult to frame abatement notices to address such 
breaches.  

 

5 S335 – Content and effect of 
warrant for entry for search  

Remove the need for a police 
officer to be present to execute a 
search warrant  

The current requirement is time consuming and cumbersome, 
and an unnecessary burden on the police. The execution of 
some search warrants can take ten hours or more (e.g. for 
surveying unlawful earthworks)  

It is well known that Police 
resources are stretched and 
become more so as time 
passes. Availability of Police to 
be present during the execution 
of an RMA search warrant can 
vary from Police District to 
Police District, from day to day 
and, due to operational 
requirements, even from hour-
to-hour.  
This is an unnecessary burden 
and not shared by like agencies 
and Acts. For example an 
Authority to Enter (the Fisheries 
Act equivalent of a search 
warrant) can be executed by 
warranted Fisheries Officers 
without Police present.  
An RMA search warrant may 
require such things as land 
survey or ecological assessment 
taking many hours to complete. 
There is no ‘useful’ purpose for 
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a Police Officer in these 
circumstances.  
If there are concerns about 
violence and  

6 – Property seized under warrant  Remove the need for exhibits to be 
retained in the custody of a police 
officer.  

The current requirement is impractical and an unnecessary 
burden on police resources. No council in the country is 
currently complying with this section, despite attempts to 
engage with police, which demonstrates its impracticality  

This is impractical and not 
carried out to the letter of the 
law by any regional council.  
It is for the prosecuting agency 
to prove chain of custody to an 
evidential standard, not the 
Police.  
This amendment may have 
already been captured by the 
Search and Surveillance Act but 
would be tidy to be accurately 
reflected in the RMA  

7 Insurance for RMA fines  Make it unlawful to provide 
insurance against RMA fines, in a 
similar manner to H&S legislation  

The deterrence aspects of court fines are significantly reduced 
when offenders have insurance to pay fines for RMA 
offending. Common farm insurance packages currently 
provide insurance cover for fines under the RMA.  

On a principled basis it seems 
wrong to be able to insure 
against penalty for criminal 
activity.  
However, at a practical level, 
we now have a lot of examples 
of early guilty pleas and full, 
immediate payments of fines 
due to insurance company 
involvement, ultimately 
offsetting the cost to the rate 
payer.  

8 S360(1)(BB) Review 
Infringement notice penalties  

Increase infringement fees, and 
introduce higher infringement fees 
for corporate offenders. Suggest 
mirroring the changes that 
occurred to fines under the 2009 
amendments – i.e. increase fine by 
50%, and then double them for 
corporate offenders.  

Current infringement notice values are too low to be 
meaningful particularly for corporate offenders.  

Regional Councils express mixed 
views here.  
When the RMA Infringement 
regime was introduced some 15 
years ago it was intended to 
deal with ‘minor’ offending and 
the fees were set in statutory 
schedule.  
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9 S22- Duty to give certain 
information  

Include a duty for person B to give 
details of person A  

Currently this section is problematic in situations where a 
landowner has engaged a contractor, the contractor has 
committed offences on their behalf, and then left the scene 
and cannot be identified. Section 22 creates an obligation for 
the contractor to give information about the owner, but there 
is no obligation for the owner to give enforcement officers 
information about the contractor.  

A complex, poorly drafted and 
unhelpful section.  

10 S338(3) RMA  Increase the penalties for someone 
who commits an offence against 
section 338(3) (i.e. obstruction 
etc.) Currently the maximum is 
$1500, which is too low to be an 
effective deterrent or for Council’s 
to incur an expense in prosecuting. 
HSNO legislation has a maximum 
penalty of $5000  

S338(3) RMA   

11 S339(1)(a) Penalty of 
imprisonment for 
individual/right to elect trial by 
jury  

Reduce the maximum penalty of 
imprisonment for an individual to 
12 months but increase the 
maximum financial penalty for an 
individual to $600,000.  

In 2012 the government intended to remove the jury trial 
option for all offences where the maximum penalty was less 
than three years imprisonment (such as RMA offences, Civil 
Aviation Act offences, Maritime Transport Act offences) but in 
a last minute compromise to get multi-party support for the 
Criminal Procedure Bill the government reduced the cut-off 
point to two years maximum imprisonment. This means a 
defendant can still elect trial by jury for RMA offences, but 
that option has been removed for other regulatory offences 
under the CAA and MTA.  

RMA offences are not 
particularly suitable for juries as 
juries struggle with the concept 
of strict liability and the 
complexities of environmental 
offending.  
There have been a number of 
perverse jury acquittals for 
regulatory offences of this 
nature, i.e. RMA offences, MTA 
offences and CAA offences, 
which presumably motivated 
the original changes in the 
Criminal Procedure Bill.  
The Courts have been very 
reluctant to sentence offenders 
to imprisonment for RMA 
offences and such sentences 
have never exceeded three 
months for the most serious 
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recidivist offenders, so the 
penalty of two years maximum 
imprisonment penalty is 
conceptual rather than real.  
RMA offending has traditionally 
been seen as economic 
offending which are why there 
are significant maximum 
financial penalties.  

12 s339B (Additional penalty for 
certain offences for commercial 
gain)  

Add a section 339B (Additional 
penalty for certain offences for 
commercial gain) could be 
expanded to cover section 338(1) 
offences. At present it is only 
limited to section 338(1A) and (1B).  

s339B (Additional penalty for certain offences for commercial 
gain)  
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